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Transboundary conservation has an important, yet often undervalued, role in the international conservation regime. When applied to the legally ambiguous and interconnected marine environment this is magnified. The lack of clear guidance for transboundary marine conservation from the international conservation community exacerbates this problem, leaving individual initiatives to develop their own governance arrangements. Yet, well-managed transboundary marine protected areas (MPAs) have the potential to contribute significantly to global conservation aims. Conversely, in a period where there is increasing interest in marine resources and space from all sectors, the designation of MPAs can create or amplify a regional conflict. In some instances, states have used MPAs to extend rights over disputed marine resources, restrict the freedom of others and establish sovereignty over maritime space. Six case studies were taken from Europe, North Africa and the Middle East to illustrate how states have interpreted and utilized different legislative mechanisms to either come together or diverge over the governance of marine resources or maritime space. Each of the case studies illustrates how different actors have used the same legislative tools, but with different interpretations and applications, to justify their claims. It is clear that the role of science combined with a deeper engagement with stakeholders can play a critical role in tempering conflict between states. Where states are willing to cooperate, the absence of clear guidelines at the global level means that often ad hoc measures are put into place, with the international frameworks then playing catch up. Balancing different jurisdictional claims with the conservation of the marine environment, whilst considering the increasing special economic interests will become increasingly difficult. Developing a transboundary conservation tool, such as the simple conservation caveats found in the Barcelona Convention and Antarctic Convention, which allow for the establishment of intergovernmental cooperation without prejudicing any outstanding jurisdictional issue, would provide a framework for the development of individual transboundary MPAs.
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INTRODUCTION

The push to incorporate ecological, climate and biodiversity objectives into mainstream policies means that conservation comes in many forms, facilitated by many different mechanisms. Biodiversity conservation is often referred to in trade, farming, fishery, and other broader environmental agreements, among others (Mackelworth et al., 2018). The use of mainstream policies to promote biodiversity conservation has been mirrored by the use of biodiversity conservation policy to promote other objectives (McClanahan, 2004). For instance, protected areas (PAs), and other effective area based conservation measures (OECMs) (see Supplementary Material for a full glossary of technical terms), are not only being used for biological diversity conservation objectives, but also promoted as solutions to alleviate poverty, counteract the negative effects of globalization and even promote democratic rights (MacKinnon et al., 2015; Diz et al., 2018). Thus, while PAs are widely considered to be the cornerstone of international biological conservation strategy (Dudley et al., 2010), there is increasing recognition for the need to situate them within the broader international planning framework (Margules and Pressey, 2000; Kirkman and Mackelworth, 2016; Fortuna et al., 2018). This is especially important in marine systems where greater connectivity links ecosystems more intensely across political and administrative boundaries (Popova et al., 2019).

The International Union for the Conservation of Nature (IUCN) estimates that approximately 30% of high biodiversity terrestrial sites straddle national borders (Vasilijević et al., 2015). Thus, in order to be successful, transboundary conservation initiatives require the cooperation and coordination of the states involved. In theory, combining conservation aims with political goals should be beneficial for many different stakeholders, including conservationists and politicians (Hammill and Besançon, 2007). Transboundary PAs can be used to improve relationships between bordering states, enhance regional stability, resolve conflict, and peace-build (Ali, 2007; Mackelworth, 2016; Portman and Teff-Seker, 2016). Developed correctly, transboundary conservation can be used as a tool to build consensus between states, bringing them together rather than forcing them apart (Carius et al., 2003). Recently, the IUCN acknowledged the importance of combining conservation with promoting cooperation between states through the special designation of a “peace parks paradigm” typology:

“A Park for Peace is a special designation that may be applied to any of the three types of Transboundary Conservation Areas, and is dedicated to the promotion, celebration and/or commemoration of peace and cooperation” (Vasilijević et al., 2015, p. 1).

The IUCN, as the leading global conservation organization, has provided somewhat confusing guidance for marine transboundary conservation. Despite promoting the IUCN PA categorizations as equally applicable to both marine and terrestrial areas, their latest publication on transboundary conservation expressly states that:

“These guidelines do not offer specific advice about transboundary conservation in the marine realm, which requires separate treatment” (Vasilijević et al., 2015, p. 3).

This guidance has not been forthcoming, yet, in 1998, the former IUCN General Director suggested that the dynamics of the ecological processes and the legal ambiguity of the marine environment may lend itself to the concept of peace parks more readily than on the land (McDowell, 1998).

While cooperation between states can result in gains for both politicians and the environment, the issue of sovereignty often remains a political obstacle. This is especially the case where the relationship between the states is already tense. To mitigate this, the development of tools that facilitate cooperation and recognize, but do not affect, outstanding jurisdictional claims, could remove the need for political posturing (Jay et al., 2016). A legal precedent was set with the development of the Antarctic Treaty in 1959, in which the forward-thinking authors recognized the need for such a tool, in the form of a conservation caveat. This enabled the diverse parties to come together and reach an agreement. Later, the authors of the Protocol concerning Specially Protected Areas and Biological Diversity (SPA/BD Protocol), of the Convention for the Protection of the Mediterranean Sea against Pollution (the Barcelona Convention, 1976 amended 1995), recognized the potential to apply similar conservation caveats to the Mediterranean Sea (see Box 1).


BOX 1. Protocol concerning specially protected areas and biological diversity in the Mediterranean (1995).

Article 2:

2.Nothing in this Protocol nor any act adopted on the basis of this Protocol shall prejudice the rights, the present and future claims or legal views of any State relating to the law of the sea, in particular, the nature and the extent of marine areas, the delimitation of marine areas between States with opposite or adjacent coasts, freedom of navigation on the high seas, the right and the modalities of passage through straits used for international navigation and the right of innocent passage in territorial seas, as well as the nature and extent of the jurisdiction of the coastal State, the flag State and the port State.

3.No act or activity undertaken on the basis of this Protocol shall constitute grounds for claiming, contending or disputing any claim to national sovereignty or jurisdiction.



The concept behind the SPA/BD Protocol caveats is relatively simple. The establishment of intergovernmental cooperation does not prejudice any outstanding legal or political issues regarding the determination of state jurisdiction. Equally, the existence of any such legal or political questions should neither jeopardize nor delay the adoption of measures necessary for the establishment of SPAs in the Mediterranean Sea (Shine and Scovazzi, 2007). The SPA/BD protocol reinforces the international legal precedent set by the Antarctic Treaty for marine transboundary conservation initiatives in all maritime regions, not only the Mediterranean Sea.

While marine conservation initiatives can provide opportunities for transboundary environmental cooperation and peacebuilding efforts (Carius et al., 2003; Mackelworth, 2012), they can also be used to extend political influence, restrict freedoms or even establish sovereignty over a disputed region. The establishment of sovereignty may not be the only “hidden incentive” of states involved in transboundary conservation initiatives. It may also be the intention of one or more states to establish or maintain other nationally prioritized sectoral uses of the sea, under the guise of marine conservation. This may be possible when national conservation objectives are served by cooperation in the transboundary area. In a period where there is increasing interest in marine resources and maritime space the imposition of the jurisdiction of one state actor over another resonates with the concept of ocean grabbing (Franco et al., 2014; Bennett et al., 2015). Ocean grabbing has generally focused on the policies or initiatives that deprive local communities from traditional resources through reallocations by governments and the private sector (Bennett et al., 2015). However, it is a process of legitimation driven by the imbalance of power between the parties involved and the geographic proximity, or adjacency, to the areas being controlled (Foley and Mather, 2018).

Hence, transboundary conservation initiatives have the potential to bring states together or drive them apart. Therefore it is important to distinguish the detrimental initiatives from those employing effective governance processes (Bennett et al., 2015). This study focuses on the role of marine protected areas (MPAs) and OECMs in seizing portions of marine space that have been shared or disputed between neighboring states, the resulting implications for geopolitics and marine conservation, and the potential role of conservation caveats.



CASE STUDIES


Rosh Hanikra Marine Protected Area


Background and Features

Although established several decades ago, Israel’s existing coastal reserves extend only a few 100 m from the shore. In 2012, six new marine reserves that cover a significant portion of the Israeli Mediterranean territorial waters were proposed (Israel Nature Parks Authority [INPA], 2012). In 2014, the Rosh Hanikra MPA was the first to have a significant extension of a small, close-to-shore reserve that has existed since the 1960s (Sas et al., 2010). Official approval from the state was provided in 2016 (Gilad, 2016), however additional approval is required from other relevant ministries for it to become a designated nature reserve (Engert, personal communication). The proposed MPA covers approximately 100 km2, stretching 5 km along the northernmost part of the Israeli Mediterranean Sea, extending to 1,000 m depth, and offshore to an extent of 15 km (Portman et al., 2016).



Political and Strategic Considerations

The northern limit of the proposed MPA is adjacent to an Israeli military exercise zone as well as the disputed Lebanon-Israel maritime border (see Figure 1). The two countries disagree over a contested area of approximately 850 km2, adjacent to the MPA, which is assumed to be rich in natural gas (Ravid, 2011). In the 2010 agreement on the Exclusive Economic Zone (EEZ) with Cyprus, Israel claims this contested area. However, Lebanon states that, as it was not party to this agreement it does not recognize the Israeli delineation of the maritime border. In turn, Israel has objected to the exploration for oil and gas in the contested region by international companies, under Lebanese license (Ayat, 2015). As Israel is not a signatory to (and has not ratified) the United Nations Conventions of the Law of the Sea (UNCLOS), it has refused to use any of the available conflict resolution tools. Mediation efforts by the UN, the US, France and Cyprus have failed to resolve the dispute (Ayat, 2015).
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FIGURE 1. Israel Lebanon.


Lebanon has pushed for the resumption of US efforts to mediate, stating that any extraction of gas by Israel in the contested area would be considered an act of war (Groisman, 2016). To date, Israel has refrained from drilling in the contested area and a map of newly licensed areas for gas exploration excludes this particular area (Ministry of National Infrastructure, Energy and Water Resources (MNIEWR, 2016). In early 2017, Lebanon published a tender for drilling companies to explore the area on its behalf. Likewise, the Israeli government stated its intention to approve a new Marine Areas Act, in which the disputed area is defined as part of their EEZ. Both countries claim that the actions by the other should be considered as an act of aggression (Ben-David, 2017). It seems that neither Israel nor Lebanon will step down from their claims. It should be noted, however, that this dispute has exhibited a different dynamic to that of the terrestrial border. Unlike the maritime border, the terrestrial Israel-Lebanon border has been settled since 2000. Despite this, there have been numerous armed conflicts between the two parties (Eiran, 2017; Teff-Seker et al., 2018). Conversely, at sea, there has not been any violent measures taken by either side.

According to the INPA (Engert, personal communication), the Rosh Hanikra MPA, as submitted to the Israeli planning administration, does not include the contested area. The INPA decided to promote this MPA first, out of the six large MPAs, because they assessed that it would receive the least amount of objection on the part of fishers. This decision was vindicated in committee hearings where representatives from the Ministry of Agriculture did not object to the Rosh Hanikra MPA. While some illegal artisanal fishing activity still occurs, fishers generally tend to avoid the region due to its proximity to the Lebanese border, the restricted Israeli military zone and the fact that the new MPA is based on an existing, smaller reserve, where fishing was already banned up to 3 km from the shoreline.

Lebanon currently has two MPAs: the Palm Islands Nature Reserve in North Lebanon and the Tyre Coast Nature Reserve in South Lebanon. In 2010–2012, the IUCN cofunded and implemented a project that was intended to support the development and declaration of additional MPAs (IUCN, 2012). This effort yielded a list of 18 small sites along Lebanon’s coast, with one, Nakoura, less than 10 km north of Rosh Hanikra (IUCN, 2012). Along with the more northern Ras El Chekaa, the Nakoura MPA was chosen to be considered first for declared MPA status by the Lebanese Ministry of the Environment, UNEP and the GEF (Global Environmental Facility), owing to their high ecological significance and threats related to fishing, pollution and industry runoff (IUCN, 2012, 2014).



Lessons and Synergies

Several synergies are related to the strategic location of the MPA. It creates a de facto “buffer zone” near the border, and enables Israel to further limit access to the area, providing an additional layer of security. In turn, by keeping the area clear of unauthorized intruders should mean more protection for the MPA. Additionally, the proximity to a closed military area is not necessarily negative for the MPA. In Israel, the link between nature reserves and military training areas is common (Weil and Levin, 2015). It is difficult to say whether this was an additional incentive for the government to approve this MPA, and there is no official statement to support this notion. The peripheral location of the MPA, in comparison to the other proposed MPAs, could be another factor facilitating its establishment (Portman and Teff-Seker, 2017). Lastly, the fact that countries wish to establish MPAs near the border, but with separate management, is an example of unilateral planning for cross-border environments. This has resulted from the intractable conflict between the states. However, if tensions decrease, this two-sided MPA regime might yield fruitful marine environmental cooperation.



Mammellone Bank


Background and Features

The “Mammellone” Bank is located in the Strait of Sicily, at 12 nautical miles South-West of the Italian island of Lampedusa and East of the Tunisian island of Kerkennah (Figure 2). It is delimited by the external border of Tunisian territorial sea; the interception of the parallel of Cape Ras Kafoudia and the isobath of 50 m; the border then follows the isobath until its interception with the line projected from Cape Ras Agadir toward North-East (Scovazzi, 1999).
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FIGURE 2. Mammellone Bank.




Political and Strategic Considerations

Since 1973, Tunisia has claimed sovereignty over the Mammellone Bank and considers it to be an exclusive fishing ground (European Union (EU) parliamentary question E-006697-17 of 26 October 2017). The claim is based on the decree of the Constitutional Monarchy of Tunisia from 1951, which states that only vessels with either French or Tunisian flags can operate in the area (Salamone, 2004; Caffio, 2016, p. 101). After declaring independence in 1953, the Tunisian authorities excluded French vessels (Law 63-49 of 30 December 1963) and extended their sovereignty over the Gulf of Tunis, including the Mammellone Bank. Finally, in 1973 Law 73-49 specifies that only Tunisian vessels are authorized to operate in the area (Salamone, 2004).

There have been several bilateral agreements on fisheries in the area between Italy and Tunisia in 1963, 1971 and 1976. The last agreement established an area where only Tunisian fishing vessels could operate, with the possibility for Italian vessels to fish in other areas under certain conditions, as defined by the Tunisian authorities. The exclusive right to patrol was designated to the Tunisian authorities, placing conditions on the Italian government to partially fund the development of the Tunisian fishery. The 1976 agreement was not renewed due to the accession of Italy to the treaty of the European Economic Community (EEC) in 1979, which ceded the exclusive rights to negotiate bilateral fisheries agreements to the Commission (Annex VI of the Aja Declaration, 1976). Disagreement over the terms of the extension of preferential access to Italian fishing vessels, above that of other EU fishing fleets, in Tunisian areas was a contributing factor to the lack of renewal of the agreement (Gutiérrez Castillo, 2008).

While Tunisia and Italy are both signatories to the United Nations Convention on the Law of the Sea (UNCLOS) of 1982, they did not ratify it until 1985 and 1995, respectively. Despite this, in 1979 Italy established a “fish-stocks rebuilding area in the high sea” invoking Article 3 of the Convention on Fishing and Conservation of the Living Resources of the High Seas (CFCLRHS) of 1958 (Ministerial Decree of September 25, 1979). This was later countered by Tunisia who declared the Mammellone Bank a Fishing Exclusive Zone (Law 26 June 2005, No. 50), in apparent agreement with Article 6.2 of the CFCLRHS. This provides the right of any coastal state to take measures to regulate stocks in areas of the high seas contiguous to its own territorial waters. Soon afterward, Italy unilaterally declared the same zone as an Ecological Protection Zone (EPZ), a de facto fisheries restricted area (FRA) (sensu Auster and Shackell, 1997) or a MPA (sensu FAO, 2011) for rebuilding fish stocks beyond the territorial sea (Law 8 February 2006, No. 61) interpreting the provisions contained in the UNCLOS, Article 117 (amended 1994). As yet, however, the EPZs defined by the Italian law 2006/61 has not entered in force (Suárez de Vivero et al., 2010).

Since the establishment of the fishery reserve in 1979 by Italy, Italian warships have attempted to enforce the fishing ban for Italian ships (Law of 14 July 1965, No. 963, abrogated and substituted by Law Decree of 9 September 2012, No. 4). In an attempt to enhance surveillance and ameliorate the conflict, both countries tried joint monitoring which has had little success to date. At the end of 1998, Italy and Tunisia signed an agreement of collaboration to enhance patrolling at sea. However, the implementation of the agreement seems again to be minimal. During the whole period, the Italian trawl-fishers from Mazara del Vallo maintain that the Mammellone Bank was a traditional fishing ground located in the high seas, and continued working there both legally and illegally, the lapse of the 1976 bilateral agreement in 1979.



Lessons and Synergies

During the last two decades, there has been a period of stagnation in the negotiations between Italy and Tunisia, apart from those triggered by the seizures of Sicilian ships fishing illegally in the Mammellone region by the Tunisian authorities, (Question E-006697-17 to the European Commission). Mammellone Bank case study is an example of “mismatching” of the legislative tools and the absence of a shared vision and management of the bank resources. Economics and conservation have failed to reach a sustainable equilibrium mainly due to the lack of effective governance of the bilateral agreement.

However, in 2006, a group of stakeholders including research institutions, fishing enterprises and food processing companies founded the Fishery Production District (FPD), with the support of the local government of Sicily. A branch of the FPD is based in Mazara del Vallo, which also hosts the Italian trawl-fishing fleet that traditionally operated in the Mammellone Bank. The FPD has become very active organizing meetings with representatives of both the Italian and Tunisian authorities in an attempt to foster collaboration in resource management and fisheries. Among other objectives, the FPD aims to promote fishing heritage, obtain a certified quality label for local fish products, and foster innovation and technology transfer (https://www.distrettopescaecrescitablu.it/ accessed November 13, 2018). Recently, lower catches have been recorded in the area, making fishing in the Mammellone less attractive to the Sicilian fleet. The suspicion is that fishing vessels from Libya and Egypt, which face lower fuel and crew costs, are depleting the target species in the area. This appears to have prompted a tighter collaboration between Italy and Tunisia, with the Sicilian FPD emerging as facilitator in the process. The option to protect the area, as originally conceived in the Tunisian law and recently in the Italian designation of the zone, appears particularly appealing now.



The Southern Waters of Gibraltar


Background and Features

In 2004, the Government of Gibraltar proposed the Southern Waters of Gibraltar (UKGIB0002) as a Site of Community Importance (SCI) under the European Council Directive on the conservation of natural habitats and of wild fauna and flora (Habitats Directive, 92/43/EEC) and the Directive on the conservation of wild birds (Birds Directive, 79/409/EEC amended 2009/147/EC) as part of their commitments to the EU Natura 2000 network (see Figure 3). Subsequently in July 2006, the SCI was approved, and the Government of Gibraltar later declared the Southern Waters of Gibraltar as a dual Special Area of Conservation (SAC) and Special Protected Area (SPA) in line with the requirements of the EU Habitats Directive and the Birds Directive, respectively. Both of these directives have been transposed into Gibraltar law since 1995 and the area has been protected as part of the British Gibraltar Territorial Waters (BGTW) since 1991 through Gibraltar’s Nature Protection Act. A management plan, the Southern Waters of Gibraltar Management Scheme (2012), was implemented and has since been updated to include the extent of BGTW in order to help regulate activities and safeguard the protection of species and habitats listed under the aforementioned Directives. In 2014, the whole extent of BGTW were designated as a Marine Nature Area in Gibraltar law.
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FIGURE 3. The southern waters of Gibraltar.




Political and Strategic Considerations

In line with Part II, Section 2, Article 3 on the limits of the territorial sea under UNCLOS, ratified by both the United Kingdom and Spain, the territorial waters around Gibraltar extend to three nautical miles to the South and East and up to the median line in the Bay of Gibraltar to the West. Conversely, and despite being a party to UNCLOS, Spain claims maritime rights to all areas around Gibraltar, except inside the ports. This is despite the fact that historically Spain had recognized the three nautical limit mile until recently. The change in policy was highlighted by the 2007 proposal of the “Estrecho Oriental” SCI (ES6120032) by the Spanish Ministry of Agriculture, Food and Environment under the Habitats Directive. This site completely encompasses the existing Southern Waters of Gibraltar SAC/SPA and BGTW. In 2012 the site was designated an SAC.

A management plan for the “Estrecho Oriental” was developed by Spain in 2012 as a policy tool to regulate activities within the site. However, this plan conflicts with the current Southern Waters of Gibraltar Management Scheme introducing measures that have detrimental economic and environmental impact on the SAC/SPA and the broader BGTW. For example, the Gibraltar Nature Protection Act (1991) and the Southern waters of Gibraltar Management Scheme prohibits commercial fishing with nets on environmental grounds given the relatively small size of BGTW. However, the proposed Management Plan for the “Estrecho Oriental” allows commercial fishing with nets. The United Kingdom sought to reverse the adoption of the “Estrecho Oriental,” first through diplomatic action with the European Commission and Spain and then through legal action. The initial legal case was launched by the United Kingdom in the European General Court (EGC) in 2009. This challenged the European Commission’s listing of the “Estrecho Oriental” as an SCI. The EGC ruled the United Kingdom’s case inadmissible in 2011 on technical procedural grounds. A determination was not made on the merits of the case. It stated that the United Kingdom should have challenged the Commission’s original, rather than subsequent, decision to list the site. The United Kingdom appealed to the European Court of Justice, which also ruled the appeal inadmissible in 2012.

The United Kingdom Government maintains that only the United Kingdom can submit sites covering BGTW and it does not recognize the “Estrecho Oriental” listing. The current situation is therefore that neither Member State recognizes the sovereignty of the other in relation to the coastal waters around Gibraltar.



Lessons and Synergies

From an ecological perspective, the Strait of Gibraltar and the Alboran Sea are extremely important areas for both sedentary habitats and species as well as migratory species that move between the Atlantic and Mediterranean. This is recognized by both countries and the international community (Department of the Environment, 2012; Micheli et al., 2013). Considering that these two countries are applying similar legislation in their respective territorial waters, based on the Habitats Directive, setting aside sovereignty and focusing on environmental and economic benefits, could be the way forward. However, Brexit may add complications to this possibility. It is also worth noting that in 1966, Spain refused a proposal from the United Kingdom to settle the question of Gibraltar’s territorial waters in the International Court of Justice. Legal commentators have argued that an international court or tribunal would be the appropriate forum in which to resolve this dispute.



Jabuka Pit


Background and Features

Jabuka Pit is a depression encompassing an area limited by the 100 m isobath and reaching a maximum depth of 273 m (Buljan and Zore-Armanda, 1971). It is located in the central Adriatic Sea, covering about 10% of the territorial and offshore waters of Italy and Croatia (see Figure 4). These boundaries are clearly defined and undisputed. It is known as particularly rich and productive area due to its particular physiography with bottom currents bringing nutrient-rich cold water from the Northern Adriatic creating higher productivity near the seabed (Vilibić et al., 2004). It is estimated that the Pit contains about 23% of the entire biomass of commercial fish species present in the Northern and Central Adriatic [General Fisheries Commission for the Mediterranean (GFCM) GSA 17], contributing about 30% of the entire bottom trawling catch of the Adriatic Sea (Vrgoč, 2012). The main fishery is bottom trawling targeting benthic species. To a lesser extent, purse seiners also target pelagic small schooling fish (Vrgoč et al., 2004). Despite the high value of the catch, the fisheries management of Jabuka Pit has been problematic and poorly regulated.
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FIGURE 4. Jabuka pit fisheries restricted area.




Political and Strategic Considerations

As Croatia acceded to the European Union in July 2013, Jabuka Pit was proposed as one of several SCIs under the EU Habitats Directive (HR3000423). In the same period, the parties of the Convention on Biological Diversity (CBD) identified this region as an ecologically or biologically significant marine area (EBSA) (UNEP/CBD/COP/DEC/XII/22, 2014), which is also recognized by the Mediterranean regional seas program (Barcelona Convention, 1976 amended 1995). The consistent negative trend shown in the commercial fish species biomass index, and the status of the benthic resources, suggested that urgent restrictive measures were required (Vrgoč et al., 2014). Hence, scientists and authorities of Italy and Croatia negotiated for several years over the establishment of management measures in the region. Through long negotiations, Italy and Croatia finally reached an agreement to introduce a joint moratorium on all bottom fisheries at the deepest part of the Pit. The first annual agreement was effective from July 26, 2015, prohibiting any benthic fisheries. After further negotiations, the moratorium was extended, based on the scientific recommendations, until October 16, 2016. Although initial research showed that there was a limited recovery, and Croatia advocated for an additional 3 years prolongation, the moratorium was not extended. The Italian fleet resumed trawling within the area. In the same period Croatia unilaterally closed bottom fishing in the nearby Croatian territorial waters (zones c, d and e) during September and October of 2015, 2016, and 2017.

Unfortunately, the short-term closure of the fisheries did not change the unfavorable status of the fish stocks in the Jabuka Pit. As a direct result of this, bilateral negotiations finally led to new agreement between Croatia and Italy in September 2017. Both countries agreed to create a large area with both controlled and fully restricted fisheries. The new 3-year agreement was put into effect on September 1, 2017 and was due to last until August 31, 2020, with the core area fully closed to all fisheries. Due to its commercial and biological value, discussions over the management of the zones were elevated to the EU and regional level. Several proposals, including a plan from a broad coalition of non-governmental and research institutes, were made to the Scientific Advisory Committee (SAC) of the GFCM to declare Jabuka Pit as a fisheries restricted area (FRA) (FAO, 2017; MEDREACT, 2017). As fisheries management in the EU falls under the sole jurisdiction of the EC through the Common Fisheries Policy, on October 17, 2017 the GFCM adopted the EC proposal for the establishment of a FRA in the Jabuka/Pomo Pit (GFCM, 2017, Recommendation GFCM/41/2017/3). As the GFCM is a supranational body, the FRA should apply to all of the signatory states that would like to fish in the offshore waters of Italy and Croatia in the Jabuka Pit.



Lessons and Synergies

The case of Jabuka Pit shows that bilateral and collaborative approach to fisheries management can lead to beneficial resolutions for resource conservation. The elevation of the discussion to EU and GFCM level, led to international attention and support for the proposal. The presence of the EBSA also highlighted the biodiversity conservation value. Regardless of these international conservation declarations, no management measures were introduced based on them. This poses the question of the different value of these international agreements on spatial and species conservation and management. Perhaps the most significant aspect was due to the attention focused on the area by the international non-governmental and the institutional lobbying for protection.



The Dogger Bank


Background and Features

The Dogger Bank is by far the largest sandbank in the North Sea (17,000 km2) and it is shared by the United Kingdom, Netherlands, Germany, and Denmark (see Figure 5). National maritime boundaries in the area are not disputed but cross border fisheries management of the sandbank has been a source of conflict. In order to meet the EU Natura 2000 network conservation objectives, the British (UK0030352), Dutch (NL2008001), and German (DE1003301) parts of the Dogger Bank have been designated under the Habitats Directive, albeit with incompatible conservation objectives. Conversely, Denmark has not designated its part of the sandbank as they consider that it does not meet the requirement of being a relatively shallow sandbank. However, Denmark is seriously involved in the fisheries management proposal for the protected area because they have a large economic interest through their sand eel fishery on the Dogger Bank.
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FIGURE 5. Dogger Bank.




Political and Strategic Considerations

To resolve the different views an intergovernmental steering group was initiated by the Netherlands, with scientific support from the International Council for the Exploration of the Sea (ICES) and the involvement of the EU and various stakeholders. Several stakeholder meetings were organized to find common ground using state of the art spatial planning tools. Although a proposal for cross border fisheries management has been agreed upon by all member states involved, it still needs to be implemented by these member states. A complicating factor is that, under the Common Fisheries Policy, fisheries measures need the approval of the collaborating Fisheries Directors of the North Sea Member States cooperating in the Scheveningen Group. This includes flag states that have an interest in the Dogger Bank but were not involved in the transboundary negotiations. The Habitats Directive requires management plans to be in place no later than 3 years after formal designation of the site. On June 19, 2019, the United Kingdom, Germany, and the Netherlands submitted this management plan, which was immediately challenged by a group of nine environmental NGO’s for allowing bottom trawling and seine fishing across the majority of Dogger Bank designated areas.



Lessons and Synergies

The process to protect the Dogger Bank through fisheries measures started in 2010 and several valuables lessons can be extracted from the process. Some interesting interpretations result from observing the process and the interactions of the actors involved. While the overarching goal of the initiative was marine conservation, for every state involved other uses of the sea, such as offshore renewable energy and fishing (and the actors behind them), had a strong impact on the process. It is interesting to mention that the United Kingdom was the country with the renewable energy interests, Denmark was the country with stronger fisheries interests and Netherlands and Germany had stronger conservation interests. Although there was no intention by these states to establish sovereignty, there was an implicit intention by each state to safeguard their own economic interests by cooperating with each other, under the overarching goal of transboundary conservation.

For instance, fishermen who were supported by Denmark, proposed that the 6% of the wind farm area in the United Kingdom area, that was not overlapping with the proposed closed areas for fishery, could be added to the closure percentages as a trade-off for other closures (Danish Fishermen’s Association et al., 2012; Caveen et al., 2013). In that instance a wind farm in United Kingdom waters meant that Denmark would lose less fishing grounds, all countries would gain extra conserved area and the United Kingdom would have one more argument to build wind farms. Although it was clear that more than one objective would be met, and there was intent from the states to cooperate, it was not enough to reach an agreement or implement it. Hence it was proposed by the parties involved that “a preferred method for weighing economic and socio economic considerations, i.e., a structured, iterative process of optimal decision-making in the face of uncertainty, should be developed” (NSRAC, 2012) to facilitate an agreement.

As such, a method that would fairly allocate surplus from cooperation among involved parties would be recommendable (Kyriazi et al., 2017). Other important lessons learned were: the importance of agreed on Terms of Reference, using the best available “usable” data, sharing data and knowledge with all involved and clearly distinguishing between content and negotiation. In addition, formulating close collaboration with the involved stakeholders, i.e., NGO’s and fishing industry, and not with decision makers, was crucial. Currently it is unclear how decision makers reflect on the above-mentioned process.



Selvagens Islands


Background and Features

The Selvagens Islands are located in the Northeast Atlantic, 293 km from Madeira Island, and 180 km north of the Canary Archipelago (see Figure 6). It is the southernmost part of the Portuguese territory, and its administration is the responsibility of the Madeira Autonomous Region (Sim-Sim et al., 2010). These islands are home to some endemic, threatened and vulnerable species, giving Selvagens Islands an exceptional ecological and natural value. The habitats are very well preserved as a unique example of pristine habitats in the Atlantic, with many species rare at the global scale (Friedlander et al., 2016). The archipelago is influenced by the general circulation of the North Atlantic surface currents, playing an essential role on larval dispersal of species from many geographical origins (Marine Conservation Institute, 2019) These islands are, therefore “stepping stones” for colonization of new areas (Almada et al., 2015).


[image: image]

FIGURE 6. Selvagens Islands.




Political and Strategic Considerations

In 1971, the Selvagens archipelago was classified as a Strict Nature Reserve to the depth of 200 m, with strong restrictions for the use of both marine and terrestrial areas. In deeper waters, the protection of many species is very low, exposing them to threats related to high fishing pressure (Friedlander et al., 2016). The Selvagens Nature Reserve is the oldest nature reserve in Portugal and was recently included in the EU Natura 2000 Network as a SAC (PTSEL0001) and a SPA (PTZPE0062). At present, these Islands are managed and patrolled by the Madeira Natural Park Service (Friedlander et al., 2016; UNESCO, 2019). Due to their outstanding natural value, the Portuguese government has recently submitted a proposal to UNESCO to classify part of the islands and surroundings waters, down to 1000 m depth, as a World Heritage Natural Site (UNESCO, 2019). This proposal is currently under review.

Although the Permanent Commission of International Maritime Law has already settled sovereignty of the Selvagens Islands in 1938, the Islands are still disputed by Spain. The dispute, under the auspices of the UNCLOS, Article 121, is whether they are considered as islands or rocks. This is defined by whether they are inhabited or uninhabited, and/or have some kind of economic activity. This has implications for the southernmost border of the Portuguese EEZ (Friedlander et al., 2016). Spain argues that the Selvagens Islands cannot be classified as anything but rocks. Based on this assumption, a median line would be delineated between the Canaries and Madeira, with the Selvagens Islands completely within the Spanish EEZ. This would allow Spanish fishers from the Canary Islands to fish in the waters around the Selvagens Islands. Conversely, Portugal considers this archipelago as permanently inhabited. On Selvagem Grande there is a permanent research station with two rangers all year round, while in Selvagem Pequena there are two rangers between May and October (Friedlander et al., 2017). Accordingly, the Portuguese government recognizes a 200 nm EEZ around the islands. While the current extension of the Portuguese continental shelf does not apply to the Selvagens Islands, it should be evaluated following the advice of the Commission on the Limits of the Continental Shelf (Santana, 2016).

The marine area surrounding the islands is exposed to threats from fishing pressure by Madeiran and Spanish vessels. These vessels mostly target tuna and other pelagic species, but may also illegally fish within the reserve boundaries. The Portuguese government intends to enlarge the MPA to fulfil their CBD commitments to protect 10% of the EEZ by 2020 (Friedlander et al., 2016). Although the commitment is about conservation within the EEZ, Portugal also wants to set MPAs outside the EEZ to protect 30% of the maritime territory (including the extended continental shelf) by 2030. If a decision on the extension of the continental shelf favors the Portuguese position there might be an opportunity to enlarge the MPA and implement conservation measures in a broader marine area, whether in the water column or the seabed. Conversely, if the ruling supports the Spanish position, it will enable the extension of Spanish EEZ favoring their strategic objectives for this area.



Lessons and Synergies

Nature conservation goes far beyond sovereignty disputes between countries. However, its application depends highly on who had the sovereign right to act in an area. In this case study there are economic interests supporting the political positions of both countries. However, the complexity of marine ecosystems and their processes do not recognize jurisdictional boundaries and require serious effort for conservation. To follow the holistic paradigm of ecosystem-based management it is crucial that states have the ability to cooperate on conservation issues. This would require that the legal framework for international ocean governance supports and reconciles the interests of the parties involved, and yet remain flexible enough to be applicable to different sea regions.



DISCUSSION

Spatial management and conservation measures such as MPAs, FRAs, and OECMs are important components in the effort to protect and rehabilitate threatened marine ecosystems, and increase biodiversity and abundance of marine species (Halpern, 2003; Claudet et al., 2008; Pipitone et al., 2014; Portman et al., 2016). While these initiatives can bring states together, it is clear that these mechanisms can also be used in a manner that they were not originally conceived. In some cases, they appear to have been used as a means to promote claims of sovereignty in disputed areas, while being lauded as marine conservation tools. In this instance conservation measures could be perceived as a form of “ocean grabbing” (sensu Bennett et al., 2015), particularly where governance arrangements are negligible. In some of the case studies, the attempt to “grab” a marine space is clear. In other instances, it is less obvious, such as an attempt to undermine the rights of other states to access marine resources, or cooperation for an overall transboundary conservation objective may implicitly serve individual economic interests of the counties involved.

In each of the case studies examined, there are varying forms of governance frameworks applied. Often the same legislative tools have been used by different actors, with different interpretations and applications, to justify their claims.

At the global scale, the UNCLOS provides the framework for the definition of marine space (Douvere and Ehler, 2009). Yet, due to its complexity, and the need for nation states to negotiate, its application is open to interpretation (Friedheim, 1993). In four of the six case studies, varying applications of the Articles of the UNCLOS have been used. For instance, in the case of the Southern Waters of Gibraltar, the lack of acknowledgment of the three nautical mile territorial sea is an underlying function of the dispute. The current absence of Spanish recognition of this zone undermines the conservation objective and the potential for cooperation in this ecologically important area. The application of different aspects of UNCLOS by Italy and Tunisia in the Mammellone Bank provides another example. The position of Tunisia appears to be consistent with Article 6.2 of the CFCLRHS, which establishes the right of any coastal state to take measures to regulate stocks in areas of the High Seas contiguous to its own territorial waters. However, the position of Italy appears to be contrary to the provisions of Article 6.3 of the CFCLRHS. The establishment of the ecological protection area was unilateral and not negotiated with Tunisia. The use of the CFCLRHS as a tool is also curious as Italy had not yet signed the convention and Tunisia had not ratified it at that time. The implementation of a fishery reserve in the High Seas by Italy is legitimate under Article 117 of the UNCLOS (Montego Convention of 1982) and resembles the case of the establishment of an EPZ by France (decree No 2004-33 of 8 January 2004). In the latter case, Chevalier (2005) interprets the French designation as a way to assert a portion of the rights and controls that would apply if an EEZ were declared. Hence, Italy could also claim some rights in the Mammellone Bank in the perspective of a future EEZ claim. These attempts to establish unilateral rights on Mammellone Bank resources resonate with the ocean grabbing concept and highlight the disconnection of the legislative tools and the lack of an effective governance framework.

The situation in the Selvagens Islands is even more complex, with implications for the definition of both the continental shelf and EEZ based on the issue of recognizing the islands as inhabited (Article 121 of the UNCLOS). This illustrates a different interpretation of the UNCLOS criteria by Portugal and Spain. Depending on the arbitration, and the decision of the UN Commission on the Limits of the Continental Shelf, one of the two countries will have the opportunity to enlarge its maritime territory and extend its political influence over the area. Conversely, in the Israel-Lebanon case, as Israel is not a signatory to the UNCLOS and refuses to utilize alternative mediation or arbitration for the border delimitation, which would suggest that the dispute will run on and become more difficult to resolve. In both instances, these disputes have implications for the Portuguese and Israeli commitments to the CBD, respectively.

The maritime jurisdictional picture of the Mediterranean appears particularly complex with the designation of marine zones beyond the territorial sea, for fishery and conservation purposes, and EEZs. This has created a fragmentation of rights and increased tension among the States (UNEP-MAP-RAC/SPA, 2011). Of the four Mediterranean case studies, three are considered as EBSAs: Rosh Hanikra in the Eastern Levantine Canyons, the Mammellone Bank within the Sicilian Channel, and the Jabuka Pit. While the definition of the EBSAs has been led by the CBD, the Barcelona Convention of the Mediterranean Sea has adopted the process. This is an instance where a global framework is being operationalized at regional level. The similarities between the definition of the EBSAs and specially protected areas of Mediterranean importance (SPAMIs), as identified under the SPA/BD protocol of the Barcelona Convention, were highlighted at an expert workshop of UNEP in 2009 (UNEP/CBD, 2009). Specifically, the acceptance of the scientific criteria of the CBD EBSAs were seen to support the development of a short-list of potential SPAMI sites in the area beyond national jurisdiction (ABNJ). While there remain questions over the effectiveness of the EBSAs for conservation means, without direct management interventions (Johnson et al., 2018), the SPA/BD protocol caveats provide an intuitive solution to bring states together for conservation. As the link between the EBSAs and the SPAMIs appears to be increasingly close, perhaps there is the potential to feedback these caveats back into the CBD for recognition at a global scale. This would be particularly timely considering the ongoing discussions over the role of adjacency rights for states with jurisdictions bordering the ABNJ (Dunn et al., 2017).

The EU Habitats Directive is often cited as ground breaking (Friedrichs et al., 2018). However its application within the marine environment is far from complete (Evans et al., 2011). While the directive has been applied in all of the case studies involving EU states as protagonists there remain conflicts. This is because its application as a conservation tool is open to interpretation by each EU Member State (Fraschetti et al., 2018). For the Dogger Bank three of the four EU states have applied the same directive, for the same habitats and species, but in different ways. In the case of Denmark, it has not even been applied. This has not precluded the European Commission from preferring a single integrated management approach to the entire Natura 2000 Dogger Bank (Dogger Bank Background Document, 2016). In the Southern Waters of Gibraltar, Spain and the United Kingdom have opposing management regimes in the same area, with different conservation objectives, utilizing the same directive. In Portugal, the Selvagens Islands classification as a Nature Reserve and its integration in the Natura 2000 network as an SPA and SAC has not been affected by Spanish actions. This is because the current Natura 2000 site sits outside the disputed area. Finally, in the case of Jabuka Pit the Croatian Natura 2000 site was superseded by GFCM designation of the FRA, fishery economics overruling conservation concerns.

In most of the case studies, economics has played a key role. The impact of a fisheries crisis in the Jabuka Pit eventually brought Italy and Croatia together through the GFCM to resolve a threat to the common resource. Conversely, fisheries management is the driving force behind the conflict in the Dogger Bank. Likewise, in the Southern Waters of Gibraltar, conflicting fishery rules in the two Natura 2000 sites undermine the conservation objectives. In the Mammellone Bank, conflict over the fishery resources divided Italy and Tunisia. The incursion of vessels from Libya and Egypt has supposedly decreased the profitability of the area as a fishing ground. This, in turn, has made collaboration between Italy and Tunisia easier, and allowed the Sicilian FPD to act as a facilitator, which is now gaining momentum after decades of stagnation. The potential for oil and gas exploration is unknown for the Mammellone Bank, but it could constitute a future source of conflict. Finally, the conflict over oil and gas reserves in the region of the Rosh Hanikra MPA is clearly one of the factors fundamental in the disagreement between Israel and Lebanon.

In two of the case studies, the initiatives were given strong scientific support. In the Dogger Bank, the process is centered around a scientific approach, notably through the ICES workshop series. This ensured scientific input through the commissioning of literature reviews and data compilations. In the final stage, the ICES scientific Advisory Committee was requested to present formal scientific advice on the proposed fisheries measures (Dogger Bank Background Document, 2016). In the Jabuka Pit long-term fisheries research played a key role in supporting the GFCM designation along with the role of NGOs providing complementary data and support.

Stakeholder engagement in environmental decision-making is crucial to the long-term success of conservation efforts (Giakoumi et al., 2018). However, stakeholder involvement is not always an unqualified success, it is often dependent on the complexity of the issue (Khwaja, 2001). In the six case studies, there are large differences in the capacity of the stakeholders engaged. For the Dogger Bank, key stakeholders from four key communities: fishing industry; science; environmental/nature organizations and government, were involved from the very early stages. The industrial stakeholder groups were predominantly from fishing, shipping and energy, all of which played a role in the negotiations. Invitations and participation in the meetings were well balanced across these sectors and there was considerable effort made to facilitate their participation. This involved stakeholders from the Member States directly cooperating in the proposal (Netherlands, United Kingdom, and Germany), as well as from Denmark, Ireland and the ICES community (Dogger Bank Background Document, 2016). In the Jabuka Pit, international, regional and local NGOs played an important lobbying role combining with the universities and other institutions that provided much of the knowledge for the conservation objectives.

In the Rosh Hanikra MPA, the designation was discussed with fishers who showed little resistance to the concept in the planning committee. This was an important main reason for it being the first of the large MPAs to be approved. The lack of objection stemmed mainly from the fact that fishers had already been limited in the near shore area of the previous MPA. The proximity of the border and military testing zone also appears to have discouraged other stakeholder use (Engert, personal communication). In the case of the Mammellone Bank, a stakeholder group, working through the FPD in Mazara del Vallo in cooperation with the Sicilian Department of Fisheries, has sought to fill the governance gap left by the end of the bilateral agreements between the Italian and Tunisian governments. The FPD has organized meetings to pave the way toward the shared management of the fish stocks. The proposal of the Department is to establish a “fish stock recovery area” within a suitable management plan shared by Italy and Tunisia.

The geographical position of some of the case studies may have expedited their role as conservation areas. The peripheral location of the Rosh Hanikra MPA, in the northern edge of the state, contributed to it being the first of the six new MPAs to be designated in Israel (Portman and Teff-Seker, 2017). While the unique physical features of the area make the Rosh Hanikra MPA highly valuable ecologically, it could be considered a low-hanging fruit with regards to fulfilling Israeli international biodiversity commitments. Likewise, the peripheral location of the Selvagens Islands, after the resolution of the dispute between Portugal and Spain, may allow for a collaborative conservation action between the countries. The conservation of ecosystems and marine resources, particularly in this area, which is an area of ecological continuum, requires transboundary cooperation. The Mammellone Bank is also located peripherally from both Italian and Tunisian mainland. This location makes it high cost and low revenue to visit, hence transboundary conservation may have a role to play in the future management of the area. Conversely, the highly important strategic position of the Southern Waters of Gibraltar area may undermine the chance of any agreement between the United Kingdom and Spain.



CONCLUSION

In the absence of clear guidance from the IUCN for transboundary marine conservation it is up to cooperating states to devise methods to equitably protect these shared regions. One way is to anchor governance regimes within a stable overarching institutional framework (Arafeh-Dalmau et al., 2017). While the UNCLOS and the CBD may provide this at the global level, it is clear that these instruments are open to interpretation. Regional seas agreements and regional fisheries management organizations appear to provide a better forum for neighboring states to air grievances, arrange face-to-face negotiations and develop cooperation, outside the global spotlight (Kirkman and Mackelworth, 2016). Yet, the use of the Habitats Directive by the various EU states also shows that manipulation of the system can also occur at macro-regional scale. Of course, arbitration is often cited as the final step to resolve a dispute, but it rarely satisfies both or either party, and nearly always results in worse relations between the states involved (Mackelworth, 2016).

The increasing interest in these peripheral areas reflects the push for marine space by both industry and the state. Ocean grabbing in this instance involves disputes between parties based on arguments over the balance of historic use rights or adjacency. It is clear that some transboundary conservation initiatives are being used as a tool to extend the political influence and exert pressure on other states. This is often related to the imbalance of power between the parties involved. Using a conservation caveat, to set aside sovereignty and focusing on the environment and mutual economic development, rather than pandering to special interests and political strategies, could help to balance power and normalize relations between states. The adoption of such a caveat written into individual conservation proposals, similar to the one used by the Antarctic agreement and the Barcelona Convention, could provide clarity and security for all of the partner states. This can be assisted by the presence of strong science and engagement, which can help mobilize the appropriate management processes, raise awareness and find synergies to fulfil conservation aims.
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